Terrorist Designation with Regard to European and International Law:
The Case of the PMOI

Prof. Bill Bowring, Director of Human Rights and Social Justice Research Institute,
London Metropolitan University

Prof. Douwe Korff, Professor of International Law, London Metropolitan University

Summary

The opinion deals with three questions: (i) what is the significance in law of the word
“terrorist”, (ii) how is it that an organization may find itself designated as “terrorist”, and (iii)
what can the organization concerned do about it.

1.

The absence of a clear or agreed definition within the international community of
“terrorism”, “terrorist”, “terrorist act” or “terrorist group”, means that there is
uncertainty in the application of any law centring on these terms, and a manifest risk of
arbitrary, in particular politically motivated abuse of such law. This reflection is of key
importance to the PMOI, which sees itself as the wholly legitimate opposition to a
brutally repressive regime, where the use of violent methods is no more criminal than
the use of the same or very similar tactics by the ANC and PAC in South Africa, the
PLO in Israel/Palestine, or FRELIMO in East Timor. This makes it essential that there
are strong safeguards in place to check, in all senses of the word, the way in which
national and international authorities use the power to blacklist organisations.

By using the example of PMOI cases heard in US Courts of Appeal against its labelling
as a terrorist organisation, it is concluded that the US legislation is a recipe for arbitrary,
secretive and unjust executive decision-making, shielded from the scrutiny of the
courts, and equally removed from most public debate precisely because of the “chilling’
effect of the use of the term “terrorism’.

In the United Kingdom, the Terrorism Act 2000 is criticised for the definition it uses of
terrorism. It fails to define what precisely it is about “terrorism” which adds anything
to ordinary serious crimes. It is also pointed out that under the Act there are severe
penalties for membership of or support for proscribed organisations, although it is
notable that no-one has been prosecuted for association with or support for the PMOI.
On the contrary, numbers of members of the House of Commons and the House of
Lords have demonstratively associated themselves with events protesting about the
treatment of the PMOI.

In relation to EU blacklisting, three main problems are identified: (i) there is no
requirement that the group has recently committed acts of terrorism — for example, the
PMOI have not carried out any military acts since July 2001 and the decision to include
the PKK in May 2002 several years after it had renounced violence, (ii) there is no
requirement that the terrorist act be directed against a non-military target, as is the case
with the International Convention for the Suppression of the Financing of Terrorism,
and (iii) there is no requirement that the acts be directed against a democratic
government.



The blacklisting of an organisation and the “devastation” this wreaks upon it, seriously
interferes with the organisation’s (and its members’) right to freedom of association and
assembly, and its right to the peaceful enjoyment of its possessions - all of which are
protected by the European Convention on Human Rights. In addition, it will make it
difficult if not impossible for the organisation to effectively exercise its right to freedom
of expression, which is equally protected.

Specifically, blacklisting an organisation and freezing its assets, without granting the
organisation the right to challenge this blacklisting and freezing, in a court fully
satisfying the requirements of Art. 6(1) ECHR, in proceedings in which the factual and
legal basis for the blacklisting and freezing is properly, and fully, judicially examined,
violates the right of access to court as guaranteed by that provision of the Convention.

In view of the high legal status of the Convention in the Council of Europe, the
European Union, and the Member States of these organisations, it should, in theory, be
easy to raise these matters in legal proceedings at national or EU level, and ultimately in
the European Court of Justice and/or the European Court of Human Rights. In practice,
this is not so easy, mainly because of the enormous complexity of the legal frameworks
within which the blacklisting rules have been drawn up. Even so, it is strongly
recommended that legal challenges are pursued with vigour, in the European fora (the
ECJ Court of First Instance, the full ECJ, and the European Court of Human Rights),
but also, first of all, at national level. It is recommend that the various avenues be
examined further, and used.
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